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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.
972.02  Jury trial; waiver 972.10 Order of trial.
972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.115 Admissibility of defendans statement.
972.06 View. 972.12 Sequestration of jurors.
972.07 Jeopardy. 972.13 Judgment.
972.08 Incriminating testimony compelled; immunity 972.14 Statements before sentencing.
972.085 Immunity; use standard. 972.15 Presentence investigation.
Cross—reference: See definitions in ©67.02 A defendant has the right to a jury determination on each element ofgechar

offense. The right can be waived only by tedendant personally on the record.

972.01 Jury' civil rules applicable. The summoning)f Statev. Villarreal, 153 Wis. 2d 323450 N.W2d 519(Ct. App. 1989).
: - e : A waiver of a jury trial must be madiy an afirmative action of the defendant;
jurors, the selection and qualifications of the jufye challenge of | githercounsel nor the court may waive it tve defendarg’behalf. If the defendant

jurorsfor cause and the duty of the court in dfirag the jury and hasnot personally waived the right, the proper remedyrisw trial rather than a pest
giving instructions and disc}*@jng the jury when unable to agreeﬁOthCthﬂheal’lng. State. \Livingston,159 Wis. 2d 561464 N.W2d 839(1991).

; i P i : The verdict of a 13 member jupanelagreed to by the defense and prosecution
shall be the samén criminal as in civil actions, except that s, .. =ii state vLedger 175 Wis. 2d 16, 499 N.W2d 199(Ct. App. 1993).

805.08(3) shall not apply Whenthere are grounds to believe the jury in a criminal case needs protection, the
History: Sup. Ct. Orde67 Ws. 2d 585, 784 (1975); Sup. Ct. Order N6-08 trial court may take reasonable steps to protect the identity of potential jurors. Pre

207 Wis. 2d xv (1997). ventingreferences on the record to jusanames, employment, and addresses while
Thechage as to the duty of a jury to try to reach agreement, was priiptiey  providing the defense with copies tife juror questionnaires during voir dire was

v. Statep1 Wis. 2d 641187 N.W2d 810(1971). within the court discretion. State Britt, 203 Ws. 2d 25553 N.W2d 528(Ct. App.

Reinstructiorpresenting for the first time choicts lesser included t#nses not  1995),95-0891
presented in the initial instructions pfoperat all, would be a rare event, only done  The provision that a jury im misdemeanor case shall consist of 6 persons violates
in exceptional circumstances. Statd@hurmond2004 WI App 49270 Wis. 2d 477  Article |, s. 7. State.\Hansford219 Wis. 2d 226580 N.W2d 171(1998),97-0885
677N.W.2d 65503-0191 Thedefendant was not automatically entitled to a new trial when, in waiving the
rightto a jury trial, the trial court did not advise that a jury verdict mushia@imous.

972.02 Jury trial: waiver (1) Except as otherwise providedThe appropriate remedy is through a postconviction motion that, as a threshold
! ! § requirementmust contain an allegation that the defendant did not know or-under

in this chaptercriminal cases shall be tried by a jury selected @@ngthe rights at issue. StateGrant,230 Ws. 2d 99601 N.W2d 8(Ct. App. 1999),
prescribedn s.805.08 unless the defendant waives a jury inwrit98-2206 } o o
ing or by statement in open court or und€96y.08 (2) (b,)Oﬂ the Sub. (1) applies when a defendant seeks to waive a juheinesponsibility phase

. f a bifurcated trial. Thetate has a legitimate interest in having the decision of mental
record,with the approval of the court and the consent of the Stal&ponsibiliydecided by a juty State vMurdock 2000 Wi App 170238 Ws. 2d

i i i i 1801, 617 N.W2d 175 99-0566
(2) Atany time beforehe verdict, the parties may stipulate ir? To prove a valid jury trial waiverthe circuit court must conduct a colloquy

writing or by statement in open court, on the record, with th@signedo ensure that the defendant: 1) made a deliberate choice, absent threats or
approvalof the court, that the jury shall consist of any number leg®misesto proceed without a jury trial; 2) was aware that a jury trial consists of
than12 panelof 12 people that musgree on all elements of the crime geat; 3) was aware
: . . . that in a court trial the judge will make a decision on whetheotte or she is guilty
(3) In a case tried without a jury the court shall make a genesaihe crime chaged; and 4) had enough time to discuss the decision with counsel.
finding and may in addition find the facts specially Statev. Anderson2002 W1 7249 Ws. 2d 586638 N.W2d 301 00-1563
. . L If a defendant waives the right to a jury trial anddineuit court fails to conduct
(4) No member of the grand jury which found the indictmerd colloguy with the defendant regarding the wajeereviewing couray not find,

shallbe a juror for the trial of the indictment. Gontiaryhearng on whether he waiver wias knowmmgalioent, andvortart-
19'3.'53;02/2:785Lilp' %tt %?deé?ilg%_%%@&swusp 'gdt'x(\)/ra%%?l)%slézg xl||(|5£1987); the state is unable to establish tigar and convincing evidence that the defendant
c . f p- '.S Iso £56.06 d'. h ber of | T knowingly, intelligently, and voluntarily waived a jury trial, the defendant is entitled
ross—reference: See also /56.06regarding the number of jurors. t0 a newtrial. State vAnderson2002 WI 7 249 Wis. 2d 586638 N.Ww2d 301

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial bygo_1563

jury may be made by telephone upthe defendars'request, unless good cause to \whethera defendant waived the right to have the jury determine all the elements
the contrary is shown. [Re Ordefesftive Jan. 1,1988] oo _of the crime or only some of them and whether the defendant gave up a jury trial in
Judicial Council Note, 1996:This proposal changes "drawn” to “selected” jiey of a determination by the circuit court or stipulated to the elements, the waiver
wheneven statute refers to choosing jurors or prospective jurors, for statutory unifghalysisis the same. Any waiver must be made personally ometrard by the
mity. [Re Order dective 7-1-97] _ _ defendant. State vHauk,2002 WI App 226257 Ws. 2d 579652 N.W2d 393
A defendant could claim that his waiver of a jurhien the record was silent as to 01-1668
acceptancévy the court and prosecution, made his subsequent jury trial invalid.If a court withholds any juror information in open court, it must: 1) findttreat

Spillerv. State49 Wis. 2d 372182 N.W2d 242(1971). jury needs protection; and 2) take reasonable precautions to avoid prejudicing the
A defendant can waive a jury after the state has completed itd/gasex v. State, defendant.When jurors’ names are withheld, the court, atisimum, must make
50 Wis. 2d 368184 N.W2d 189(1971). aprecautionary statementttee jury that the use of numbers instead of names should

A defendant who demanded a jury trial cannot be held to have waived it by parii¢ino waybe interpreted as a reflection of the defendagnilt or innocence. State
patingin a trial to the court and can raise this question for the first time on appealJucker 2003 Wi 12 259 Wis. 2d 484657 N.W2d 374 00-3354
Statev. Cleveland50 Wis. 2d 666184 N.W2d 899(1971). Thereis no constitutional right to waive a jury and be tried by a judge. A prosecu
A record demonstrating the defendamtillingnessand intent to waive a jury must 0r'S td'e(|:|'5|on {o W'.thh‘)'bdl Coflffm lto a dtefencamm?yest’g?f'rvalv?r Ofl tthe right to a
i i i jury trial is not reviewable. A trial court need not justify its refusal to appttere
be establish a%%’g,ore accepling a waivérueger v State 84 Ws. 2d 272267 {7l er” State vBurks, 2004 W1 App 14268 Ws. 2d 747674 N.W2d 64003-0472
Thedefenses participation in anisdemeanor court trial, without objection, did not Harmlesserror analysis applies when a court erroneously takes judicial notice of

constitutewaiver of a jury trial. State Woore,97 Wis. 2d 669294 N.W2d 551(Ct. \"’}\,figcgfjh?tﬁ%‘i‘;'?\,h&"z‘z Zeleonl%u_bng;ed to the j6ate vSmith,2012 W1 91 342
App. 1980). ; f

- o - . ) . . Absentan unambiguous declaration that a party inténdsind itself for future
Thecourt abused its discretion in disagiag an ill juror during deliberations with — gact—findinghearings or trials, a jury waiver applies only to the fact—finding hearing
outmaking any record as to the circumstances of the digefeand without counsel o tria| pending at the time it is made.altyorth County Department of Health and

beingpresent. Unless the defendant consents, it is reversible error for the sabt to 1y, manServices vRoberta JW. 2013 WI App 102349 Ws. 2d 691836 N.W2d
stitutean alternate juror for a regular juror after jury deliberations have begun. Stgga 12-2387 ’ ’ ’

v. Lehman,108 Wis. 2d 291321 N.W2d 212(1982). X . - .

A trial court may not deny an accugediotion to withdraw a jury waiver without Waiver of jury in Wsconsin. 1971 WLR 626.
showing that granting the withdrawal would substantially delay or impede the cause i . .
of justice. State \Cloud,133 Ws. 2d 58 393 N.W2d 129(Ct. App. 1986). 972.03 Peremptory challenges. Each side is entitled to

A waiver of the right to a jury trial isfettive if the defendant understands the basi@n|y 4 peremptory challenges except as otherwise providisin

purposeand function of jury trial. Tial courts are prospectively ordered to advis . . . . [FIn .
defendant®f the unanimity requirement before accepting a wai%tate vResio, ection. When the crime chged is punishable by life imprison

148 Wis. 2d 687436 N.W2d 603(1989). ment, the state is entitled to 6 peremptory challengesthad
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defendants entitled to 6 peremptory challengesthire is more books,papers or documents when required to do so before any
thanone defendant, the court shall divide ¢thallenges as equally grandjury, in a proceeding under 868.260r at a preliminary
aspracticable among them; and if their defenses are adverse examinationcriminal hearing or trial for the reason that the testi
the court is satisfied that the protection of their rights so requireapny or evidence required of him or her may tenthtwiminate

the court may allow the defendaragditional challenges. If the him or her or subject him or her to a forfeiture or pendétty per
crime is punishable by life imprisonment, the total peremptorgonmay nevertheless be compelled to testify or produce the evi
challengesallowed the defense shall nexceed 12 if there are denceby order of the court on motion of the district attornkiyp

only 2 defendants and 18 if there are more than 2 defendantsparsonwho testifies or produces evidence in obedience to the
otherfelony cases 6 challenges if there are only 2 defendants anchmandof the court in that case may be liable to any forfeiture
9 challenges if there are more than 2. In misdemeanor casespottgenalty for oron account of testifying or producing evidence,
stateis entitled to 3 peremptomghallenges and the defendant idutno person may bexempted from prosecution and punishment
entitled to 3 peremptory challenges, except that if there aref@ perjury or false swearing committed in so testifying.

defendantsthe court shall allow the defense 4 peremptory-chal (b) The immunity provided under paa) is subject to the
lenges,and if there are more than 2 defendatite, court shall restrictionsunder s972.085

allow the defense 6 peremptory challenges. Each side shall bg2) \yhenevera witnessattending in any court trial or appear
allowedone additionaperemptory challenge if additional jurorsing pefore any grand jury or John Doe investigation under s.

areto be selected under®72.04 (1) 968.26fails or refuses without just cause to comply with an order

(155%‘_’“’: 1983 a. 2261995a. 427 Sup. Ct. Order NB6-08 207 Ws. 2d X ot the court under this section to give testimony in responae to

Judicial Council Note, 1983This section is amended bjlowing one additional questionor with respect to any matte¢he court, upon such failure
peremptorychallenge when additional jurors are to be impaneled. This approximatgs refusal, or when such failure or refusal is duly brought to its

theright of each side under prior s. 972.05 to one additional peremptory challe| : ; ; s
for each alternate jurorSince abolition of the concept of “alternate” jurors permitgﬁ‘fentlon'may Summanly order the witnesstonfinement at a

the additional peremptory challenge to be made to any member of the panel, only shétableplace until suchime as the witness is willing to give such
additionalchallenge is permitted. [Bill 320-S] testimonyor until such trial, grand jury term, or John Doe inves

Judicial Council Note, 1996: This proposal changes “impaneled” to “selected”: : f : B
wheneven statute refers to choosing jurors or prospective jurors, for statutory unifyrgaltlon under s968.26is concluded but in no case exceeding one

mity. [Re Order ective 7-1-97.] year. No person confined under this section shall be admitted to
A defendant is not entitled to a new trial when both the prosecutioded@dse pajl pending the determinatiasf an appeal taken by the person

aregiven an equal number of peremptory strikes, even if the number is less than ﬂr th d f fi t

vided for by statute. State Erickson,227 Ws. 2d 758596 N.W.2d 749(1999), m the order or continement.

98-0273 History: 1979 c. 2911989 a. 1221993 a. 98486, 2009 a. 24

NOTE: For cases elating to discriminatory and otherwise improper use of ~ Orderinga witness who has begranted immunity to answer questions does not
peremptory strikes see the notes to Article |, Section 7 of the ¢onsinConstitu-  Violate the constitutional right against self incrimination. StaBlake,46 Ws. 2d
tion under the heading JURY TRIAL AND JUROR QUALIFICA TIONS. 386,175 N.W2d 210(1970).

Theprosecutor is required to move that witnesses be granted immunity before the

: ; courtcan act. The trial counas no discretion to act without a motion and a defendant
972.04 Exercise of challenges. (1) The number of jurors c;nginvoke the statute. Elam State50 Wis. 2d 383184 N.W2d 176(1971).

selectedshall be prescribed in 856.06 (2) (a)unless a lesser — an order by a judge to compel a witness in a John Doe proceeding to testify after
numberhasbeen stipulated and approved unded72.02 (2)or arefusal on the ground of self-incrimination mustdo@e in open court. State ex

the court orders that additional jurors be selected. Tibatbey rel. Newspapers, Inc. \Circuit Court,65 Ws. 2d 66221 N.W2d 894(1974).
. ’ In considering whether to move for immunity for a witness, a prosecutor should
plusthe number operemptory challenges available to all the pagonsiderthe duty to not merely convict but to seek impartial justice and should not

ties, shall be called initially and maintained in the jury boxchlF  hesitate to move fammunity on the ground that the testimony thus elicited might
ing others to replace jurors excused for cause until all jurors hef@neratdhe defendant. PetersState,0 Ws. 2d 22233 N.W2d 420(1975).

: : ; ;- Sub. (2) does not apply to preliminary proceedings. Stdd®nzales172 Ws.
beenexamined. The parties shall thereupon exercis#eir 5576493 N.w2d 410(Ct. App. 1992).

order,the state beginning, the peremptory challenges available tohis section does not prevent a district attorfreyn entering into a nonprosecu

i i tion agreement prior to filing chges in exchange for informationancriminal inves
tmhganég;?ﬁgacqgria&/yg?dmes to challenge, ¢hallenge shall be tigation. State vJones217 Wis. 2d 57576 N.W2d 580(Ct. App. 1998)97-1806

o . A defendant seeking review of prosectgammunization decision must make a
(2) A party may waive in advance any or all of its peremptoppbstantial evidentiary showing that the government intended to distort the judicial

i fact—finding process. Stuart@agnon614 F Supp. 2471985).
challengesand the ““mber of jurors called pursuant to €iip. NOTE: See also the notes to Articlk section 8 of the Wsconsin constitution.
shallbe reduced by this number
(15';5%?%1312%63 2261995a. 427 Sup. Ct. Order NeB6-0§ 207 Ws. 2d xv 972.085 Immunity; use standard. Immunity fromcriminal

Judicial Council Note, 1983:Sub. (1) is amended by allowing the court to orde©r forfeiture prosecution under sk3.35 17.16(7), 77.61 (12)
thatadditiogal jlérorls be impzneleld. bTr;ef'sg!]Z? of tl?e‘pa_nel i% tl;en Leduced toI theda[@&lz 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)
priate number by lot immediately befofinal submission if that has not already 1 g5 048196.48 551.602 (5)553.55 (3)601.62 (5)767.87 (4)
occurredthrough death or disctge of a jurar See s. 972.10 (7), stats. Abolition of : : ; : ' .
the concept ofqa}lternate" juro_rsr!i?sgintenjded to promote an agtezntive attitude and a &85.15 885.24 885.25 (2) 891.39 (2) 968.26 972.08 (1)and
legial relationship among all jurors. [Bill 320-S] 979.07(1) and ch.769, provides immunity only from the use of

Guaranteesf open public proceedings in criminal trials include voir dire examin ; i i P
tionsof potential jurors. Press—Enterprise CdSuperior Court of Ca#ié4 U.S. 501 the compelled testimony or evidence in SUbsequent criminal or

(1984). forfeiture proceedings, as wedls immunity from the use of evi
dencederived from that compelled testimony or evidence.
972.06 View. The court may order a view by the jury History: 1989 a. 1221995 a. 225400, 1997 a. 352005 a. 443%.265; 2007 a.

Thetrial court, sitting as the trier of fact, committed an error of law in making a
relying on an unrequested, unannounced, unaccompanied and unrecorded view of an . . . L. .
accidentscene in assessing evidence produced at trial. American Familynslut. 972.09 Hostile witness in criminal cases. Wheretest

Co. v Shannon]20 Ws. 2d 560356 N.W2d 175(1984). mony of a witnessat any preliminary examination, hearing or trial
. in a criminal action is inconsistent with a statemgemgviously
972.07 Jeopardy. Jeopardy attaches: _ ‘madeby the witness, the witness may be regarded as a hostile wit
(1) In a trial to the court without a jury when a witness ifess and examined as an adverse witness, and the party producing
sworn; the withess may impeach the witness by evidence of such prior
(2) In ajury trial when the selection tfe jury has been com contradictorystatement. When called by the defendant, a law
pletedand the jury sworn. enforcemenbfficer who was involved in the seizure of evidence
Thefederal rule that jeopardy attaches when the jury is sworn is an integral (giall be regarded as a hostile witness and may be examied as
of the guarantee against double jeopar@yist v Bretz,437 U.S. 281978). adversewitness at any hearing in which the legality of such sei
NOTE: See also the notes to Article I, section 8, of theionsin Constitution. zuremay properly be raised.

972.08 Incriminating testi lled: i it History: Sup. Ct. Order59 Ws. 2d R1, R6 (1973)1993 a. 486
' ncriminating testimony compeile . immunity. Thedefendant was not prejudiced by receipt in evidence of a hostile state witness’
(1) (a) Whenever any person refuses to testify or to produegirestatementather than only those portions she acknowledged at trial, for while
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3 Updated 11-12Wis. Stats. CRIMINAL TRIALS 972.11

prior inconsistent statements may not be introduced until they have been read ta/fgiing the burden of proof and the substantive law to be applied
witnessin order that the witness may explain the contradiction, it appeared thetein the case to be decided
theunread portion ofhe statement was not inconsistent with the witness’ testimo :

at trial, but would have been objectionable as hearsay if such objection had beer(6) In closing agument, the state on the issue of guilt and the

made. When the question is raised as to the propriety of use of a prior inconsisi ; ihili
statemenbf a witness, and requastmade for hearing outside the presence of thtggtfendanbn the issue of mental responsibility srammence

jury, the more appropriate procedure is to excuse the Bijlock v State53 Ws. andmay conclude the gument.
2d 809 193 N.W2d 889(1972). (7) If additional jurors have been selected unde72.04 (1)

This sectiordoesnot forbid the use of prior inconsistent statements of a witne ; ; ) i eci
assubstantive evidence when no objection is made by counsel. There is no dut rqlthe number remains more tmu”ed at final submission of

thetrial court to sua sponte reject the evidence or to instruct the jury that the evid cause, the court shall determine by lot which jurors shall not
is limited to impeachment. Irby. Gtate 60 Ws. 2d 31, 210 N.W2d 755(1973). participatein deliberations and discl’w them.

. X R History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Order130 Ws. 2d xi
972.10 Order of trial. (1) (a) After the selectionf a jury  (1986);1993 a. 4861995 a. 387Sup.Ct. Order No96-08 207 Ws. 2d xv (1997).

the court shall determine if the jurors mtake notes of the pro Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the
jury panel to the proper number immediately prior to final submission afinse.

ceedings: ) ) ) Unneededurors must be determined by butd these may not participate in delibera
1. If the court authorizes note-taking, the court shall instruéns. State vLehman,108 Ws. 2d 291(1982). [Bill 320-S]

: : ' Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary
thejurors that they may make written notes of meceedmgs' instructionsmay include the elements of anyesfse chaged, what constitutes evi

exceptthe opening statements and closinguanents, if they so denceand what does not, guidance regarding the burden of proof and the credibility

desireand that the court will provide materials for that purposeqfwitnesses, and directions not to discuss the case until deliberations begin.
! A he state need not introduce evidence of a confession until after defendant testifies
they SO request. The court shall stress the Conﬂdent'a“ty of t gives contradictory testimonfkmeenv. State51 Wis. 2d 175186 N.W2d 206

notesto the jurors. The jurors may refer to their notes during thesub.(5) is amended to require that the court provide the jury one written copy of
proceedingsind deliberation. The notes may not be the basis ft‘a‘%sr?_’clt'onsnfz%afd'tﬂg fhefb}l{rdet“ %f Plfoof- [Re Sfﬁﬂeﬂ'%ém © mad

; ; f etrial court did not err in failing to declare a mistrial becausestatement made
or the.ObJeCt .Of any motion by any parw&fter thejury has ren by the prosecutor in closinggument, challenged as improper allegedly because he
deredits verdict, the court shall ensure that the notes are prompilgressedis opinion as to defendasguilt, when it neither could be said that the
collectedand destroyed. statementvas based on sources of information outside the record, nor expressed the

. . r?secutor’s:onviction as to what the evidence established. StdeGee52Wis.
2. If the court does not authorize note-taking, the court sh&h 736,190 N.W2d 893(1971).

statethe reasons for the determination on the record. No potential coercion was exerted by the trial court in its statement made to the jury

. e P . . equestingt to continue its deliberations for the next Hadtr or hourand if not then
(b) The court may give additional preliminary instructions t¢ greed,overnight hotehrrangements would be made. ZiegleBtate 65 Ws. 2d
assistthe jury in understanding its duty and the evidence it wilb3 223 N.w2d 442(1974).
hear. The preliminary instructions may include, without limita _An objection to jury instructions withot be waived when the instructions misstate

: ; . thelaw. Randolph vState83 Ws. 2d 630266 N.W2d 334(1978).
tion, the elements of any fehse chaged, what constitutes evi If the defendant moves for dismissal at the close of thesstatge and then pres

denceand Whﬁ}t_ does not, guidance re_gard_ing the burd?n of preg sevidence, the appellate court will consider all evidence of guilt in ruling on a
andthe credibility of witnesses, and directions not to discuss thetion. State vGebarski90 Ws. 2d 754280 N.W2d 672(1979).
caseuntil deliberations beginThe additional instructions shall be A refusal to give a jury special instructions on identification was not an abuse of

. . . . discretion. Hampton.\State 92 Wis. 2d 450285 N.W2d 868(1979).
disclosedo the parties before they are given and either party MaY ontrol of the content and duration of closingament is within the discretion of

objectto any specific instruction or propose instructions of its OwRetrial court. State \Stawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).
to be given prior to trial. A special instruction need not be given because a witness has been granted immu

. . . . nity. Linse v State93 Ws. 2d 163286 N.W2d 554(1980).
(2) In a trial where the issue is menm{sponsmlllty of a A defendant who chose to be represented by counsel had no right to address the
defendantthe defendant may make an opening statement on su@ipersonally in closing guments. Robinson. \State,100 Ws. 2d 152 301
issueprior to the defendarst’offer of evidence. The state mayN-xV-jdf“zg(l??l)- itled to an instrucii ld theory of defense i the inst
; ; ; : efendant is entitled to an instruction on a valid theory of defense if the instruc
makeits opening statement on such issue prior to the defesda% is supported by the evidence and is relevant to the to the issue being tried. It was

E - i
offer of evidence or reserve the right to make such statement ummrlerror to refuse to give an instruction regarding the defersdtretory of defense
rth fendant h I . relatingto the legal basis for the motive of a withess whonas defendant. State
afterthe defenda .t as GSte.d . v. Dean,105 Wis. 2d 390314 N.Ww2d 151(Ct. App. 1981).
_ (3)_The state first diers evidencen support of the proseeu  ynjessthe defendant consents, it is reversible error for the court to substitute an
tion. The defendant mayffer evidence after the state has restediternatguror for a regular juroafter jury deliberations have begun. Stateahman,

i ining|108Wis. 2d 291321 N.W2d 212(1982).
If the state andefendant have fefred evidence upon the original Underthe separation of powedsctrine, ss. 805.13 (4), and 972.10 (5) require sub

case,the parties may then respectivelyfeaf rebuttal testimony yissionof written instructionso the jury on the substantive law but do not require
only, unless the court in its discretion permits them ferafvi  automatic reversal when the trial court fails to do so. Instructions on the burden of
i iai proof and presumption of innocence are procedural, not substantivénldhatter
denceupon their O”glnal Case; . of E. B.111 Wis. 2d 175330 N.W2d 584(1983).
(4) At theclose of the state’case and at the conclusion of the entrapmentinstructions are upheld. State Saternus127 Ws. 2d 460 381

entirecase, the defendant may move on the record for a dismis§ap.2d290(1986).

: : : he court must inform counsel of changes it makes to jury instructions following
(5) When the evidence is concluded and the teSt|m0ny Clo_sgdnstructions conference. Stateuntz,160Wis. 2d 722467 N.W2d 531(1991).

if either party desires special instruct!qns to be given to the juryunderrare circumstances, a jury instruction creating a conclusive presumption
theinstructions shall be reduced to writing, signed by the party rsuaztgggﬁn \A%nglt gg glcnme may be harmless ergate vKuntz,160 Ws. 2d
his or her attorney and filed with the clerk, unless the court oth 2 - 531 )- ) )

: . . . Instructionalrulings are to be made at the close of the evidence. A parbt is
wise directs. Counsel for the parties, or the defendant if he or ghiedto a mid-trial advisory ruling on whether an instruction will be givuch
is without counsel, shabe allowed reasonable opportunity “25“42‘69'5 g gme\?{, 2!3 Q?gt)lgdlngl%gds )not subject to appeal. Steetn,193 Ws.

. : . . . App. .
examlne_the_lnstructlons requeSted a.‘nd _'[0 present ;;w:baothe Sub.(7) does not address whether a court may substitute an alternate juror for a
court objections to the adoptioor rejection of any instructions deliberatingiuror with the consent of the parties under the procedure set faughin
requestedby counsel. The court shall advise the parties of th@n In this case the defendant consented to the substitution and that safiséed
instructionsto be given. No instruction regarding the failure tg'deggicggj"ﬁ!\;\?gg';el%’igt_soaﬁqma” State vAvery, 2011 W1 App 124 337 Ws.
call a witness at the trial shall be made or givethéf sole basis  Therignt to counsel includes the right to make a closing summary of the evidence
for such instruction is the fact the name of the witness appe®rger of fact. Herring vNew York, 422 U.S. 8531975). =
upona list furnished pursuant to371.23 Counsel, or the defend Absentan overriding interest articulated in findings, a criminal trial must be open
. . . to the public. Richmond Newspapers, IncVirginia, 448 U.S. 5551980).

antif he ors_he Is not represented by C_OunseL_ Sh_a" sp_ecn‘y aﬁ‘HFOTE: See also the notes to Atrticle |, section 7, of thei$fonsin Constitution.
statethe particular ground on which the instruction is objected to,
andit shall not be stitient to object generally that the instruction972.11 Evidence and practice; civil rules applicable.
doesnot state the layor is against the Iavbut the objectioshall (1) Exceptas provided in sub$2) to (4), the rules of evidence
specify with particularity how the instructiors insuficient or andpractice in civil actions shall Epplicable in all criminal pro
doesnot state the law or to what particular language there is eedingaunless the context of a section or rule manifestly requires
objection. All objections shall be on the record. The court shadldifferent construction. No guardian ad litewed be appointed
providethe jury with one complete set of written instructipns  for a defendant in a criminal action. Chap&35to895and995,
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972.11 CRIMINAL TRIALS Updated 11-12Wis. Stats. 4

exceptss.804.02to 804.07and887.23to 887.26 shall apply in (b) Among the factors which the court may consider in deter
all criminal proceedings. mining the interests glistice under paa) 2. b.are any of the fel

(2) (a) In this subsection, “sexual conduct” means any cofPWing:
ductor behavior relating to sexual activitiebthe complaining 1. The childs chronological age, level of developmend
witness,including but not limited to prior experience of sexuatapacityto comprehend the significance of the events and to
intercourse or sexual contact, use of contraceptives, livingerbalizeabout them.
arrangemenand life-style. 2. The childs general physical and mental health.

(b) If the defendant is accused of a crioveler $940.225 3. Whether the events about which the child waitify
948.03 948.025 948.03 948.051 948.06 948.07 948.08  constitutedcriminal or antisocial conduct against ttigild or a
948.085948.09 or948.095 or under s940.302 (2)if the court  personwith whom the chilchad a close emotional relationship
finds that the crime was sexuallyotivated, as defined in s.ang, if the conduct constituted a battevy a sexual assault, its

980.01(5), anyevidence concerning the complaining witness'qyrationand theextent of physical or emotional injury thereby
prior sexual conduct or opinions of the witnegsior sexual con  cgysed.

ductand reputation as to prior sexual conduct sialbe admitted 4. The childs custodial situation and the attitude of other

into evidence during the course of the hearing or trial, nor shall aW,seholdnembers to the events about which the child will tes
referenceto such conduct be made in the presesfcthe jury tify and to the underlying proceeding

exceptthe following, subject to SI71.31 (L) 5. The child’s familial or emotional relationship to those
1. Evidence of theomplaining witness’ past conduct with involvedin the underlying proceeding.

the defendant. . . . . . :
2. Evidenceof specific instances of sexual conduct ShOWingonSéane Ctulelzd:vt:airtls\iﬁ/ro?\feﬁ reaction to previous interviews
the source or origin of semen, pregnaraydisease, for use in 9 )

determiningthe degree of sexual assault or the extent of isjuiry 7. Whether the child blames himself or herself for the events
fered. involved or has ever been told by any person not to distfuse;

3. Evidence of priountruthful allegations of sexual assaulyvhetherthe childs priorreports to associates or authorities of the
madéby the compla?ning witness 9 eventshave been disbelieved or not acted upon; and the hild’

(c) Notwithstanding s901.06 the limitation on the admission subjectivebelief regarding what consequences to himself or her

) . self, or persons with whom the chilths a close emotional rela
of evidence of or reference to the prior sexual conduct of the C%Bnship, will ensue from providing testimony

plainingwitness inpar (b) applies regardless of the purpose of the 8. Whether the child manifests bas manifested symptoms

;?{ggﬂggg: Fr)gfrc(aét)eric% uonrlgss the admissienexpressly per associatedvith posttraumatic stress disorder or other mental dis
@ 1. Ifthe defenziaﬁt is r;lccused of a crime UndR4@225 orders,including, without limitation, reexperiencing the events,

: h fear of their repetition, withdrawal, regression, guilt, anxiety
the crime occurred iadmissible only if it is relevant to a conteste@ﬁvlfosr“ﬁoebisg Ig:SéhS;nggs ?r:?ntggz’rsgnlgﬁrueelgt?ggssﬁigg
issueattrial and its probative value substantially outweighs all o ’ . o . L
the following: 9. The number of separate investigative, administratia

a. The danger of unfair prejudice, confusion of the issues{%}jlcyaldproceedlngs at whicfthe childs testimony may be
misleading the jury quired.

b. The considerations of undue delesaste of time or need
lesspresentation of cumulative evidence.

2. Thecourt shall determine the admissibility of evidenc

(bm) If a court orders the testimony of a childbtaken under
par.(a), the court shall do all of the following:

1. To the extent it is practical and subject t®82.10 (3)
undersubd.1. uponpretrial motion before it may be introduce _chedulethe testimony on a date when the cIssiIréc_oIIection Is
at trial i ikely to be fresh and at a time of day when the chitaflegy and

) ) At a trial i iminal tion. th it attentionspan are likely to be greatest.
ongtsn(;\)/vr(larLotioi (r)lfolr:] tﬁzyrﬁgtriglr?%fgr?;%g:m;%gr thiltcfhue tg?say 2. Provide a room fothe child to testify from that provides
adequateprivacy freedom from distractions, informality and

timony of any child witness be taken in a room other ttren : P
courtroom and simultaneously televised in the courtroom bg/omfortapproprlate to the child'developmental level.

meansof closed—circuit audiovisual equipment if afl the fok 3. Order a recess whenever the ggecomfort or attention
lowing apply: spanof the child or other circumstances so warrant.
1. The court finds all of the following: 4. Determine that the childnderstands that it is wrong to tell

ie and will testify truthfully if the childs developmental level
verbal skills are such that administration ofoath or dirma-
g%n in the usual form would be inappropriate.

'5._ Before questioning by the parties begins, attempt to place
the courtroom and simultaneously televising the testimorifién thnedcigg(rj]t?t e;lseéfgggleélr;:%;hdemchlld the purpose of the testimany
courtroomby means of closed-circuit audiovisual equipment f fy _p - 9.
necessaryo minimize the trauma to the child of testifying in the 6. Supervise the spatial arrangements of the room and the
courtroom setting and to provide a setting more amenable k@cation,movement and deportment of pérsons in attendance.

a. That thepresence of the defendant during the taking of t@(?l
child’s testimony will result in the child sigfring serious emo
tional distress such that the child cannot reasonably communic

b. That taking the testimony of the child in a room othan

securingthe child witness uninhibited, truthful testimony 7. Allow the child totestify while sitting on the flopon a plat
2. The trial in whichthe child may be called as a witness wilform or on an appropriately sized chair while moving about the
commence: roomwithin range of the visual and audio recording equipment.
a. Prior to the childs 12th birthday; or 8. Bar or terminate the attendance of any person whose

b. Priorto the childs 16th birthday and, in addition to its find PeNavions disruptive or unduly stressful to the child.
ing under subdL., the court finds thahe interests of justice war ~ (¢) Only the following persons may be preserthia room in
rantthat the childd testimony beaken in a room other than thewhich the child is giving testimony under péa):
courtroom and simultaneously televised in the courtroom by 1m. Any person necessary to operate the closed-circuit
meansof closed-circuit audiovisual equipment. audiovisualequipment.
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5 Updated 11-12Wis. Stats. CRIMINAL TRIALS 972.115

2m. The parents of the child, the guardian or legal custodiarkvidenceregarding prior sexual assault by a 3rd party does not fall within one of

of the child orif no parent, guardian or legal custodian is avanab;,@egtggu,;‘f(,yvggcfg’{'(‘;gzgjgg‘_“ﬁgg“w is applied. State Bodson219 Ws. 2d

or the legal custodian is an agenage individual whose presence Not all comparison testimony than alleged sexual assault victintiehavior was

would contribute to the welfare and well-being of the child. consistentwith that of child sexual assault victims opens the door to cross—
inationabout the alleged victim’sexual behavior prior to the alleged assault.

. exal
3m. One person designated by the attorney for the state aﬁg' vDunlap,2002 WI 19 250 Ws. 2d 466640 N.W2d 112, 99-2189
approvedby the court and one person designated by either théhissection does not allow a criminal defendant access to the civil subpoena duces
cumpower embodied in s. 805.07(2). StatSehaefer2008 WI 25308 Ws. 2d
defendanbr the attorneyor the defendant and approved by théem 746 N.W2d 457 06-1826
court. In order to admit evidence of alleged prior untruthful allegations of sessalilt

; f P ; undersub. (2) (b) 3., the circuit court must first conclude from thefgned evidence
(3 (a) Ina pl’QSECUtI_On underMO'ZZI_nVOIVI_nQ a therapist thata jury could reasonably find that the complainant made prior untruthful allega
anda patient or client, evidence of the patigoi’ clients personal tionsof sexual assault. The judge must determine whetoey,acting reasonably

or medical history is not admissible except if: couldfind that it is more likely than not that the complainant made prior untruthful
. . . llegationsof sexual assault. StateRinger 2010 WI 69 326 Wis. 2d 351785
1. The defendant requests a hearing prior to trial and maﬁmg_zdzma 08-0652

an ofer of proof of the relevancy of the evidence; and Thetrial court erredvhen it essentially held that for evidence of the past sexual
X A . . conduct between the defendant and vidiinbe admissible, it must be of the same
2. The court finds that the evidenceeésevant and that itS pro typeand nature that is ctged as a crime. Neither the language of sub. (2) (b), nor

bativevalue outweighs its prejudicial nature. relevant case lawequire that the prior sexual conduct between the accusénend
L . . accusede the same as that alleged in a criminal case. St¢efraz2013 WI App
(b) The court shall limit the evidence admitted under(@dr 57,348 ws. 2d 57832 N.W2d 346 12-0337

to relevantevidence which pertains to specific information or This section protects complaining witnesses in sexual assault cases from being
examplesof conduct. The coustorder shall specify the informa ggﬁgﬂg{f‘f?c‘;g‘r’#énsjf,‘é?r']gggﬂf‘fibbg‘édagga‘fogoelff sexual assault is not sexual
tion or conduct that is admissible and no oteeidence of the  Prior Untruthful Allegations Under W&consins Rape Shield Law: W Those
patient’s or clients personal or medicahistory may be WordsCome Back to Hauntoa? Berry 2002 WLR 1237.
introduced.
(c) Violation of the terms of the order is grounds faniatrial
but does not prevent the retrial of the defendant. , o - ] ) )
(3m) A court maynot exclude evidence in any criminal action, () “Custodial interrogation” has the meaning given in s.
or traffic forfeiture action for violation of $346.63 (1)or (5), or 68.073(1) (a) ) ) )
alocal ordinance in conformity with 846.63 (1)or (5), onthe  (b) “Law enforcement agency” hdse meaning given in s.
ground that the evidence existedvaas obtained outside of this 165.83(1) (b).
state. (c) “Law enforcement diicer” hasthe meaning given in s.
(4) Uponthe motion of anyarty or its own motion, a court 165.85(2) (c)
may order that any exhibit or evidenioe delivered to the party  (d) “Statement” meanan oral, written, sign language, or ron
or the owner prior to the final determination of the action of preerbalcommunication.

972.115 Admissibility of defendant’s statement. (1) In
this section:

ceedingif all of the following requirements are met: (2) (a) If a statement made by a defendant during a custodial
(a) There is a written stipulation by all the parties agreeing iiterrogationis admitted into evidenda a trial for a felony before

the order a jury and if an audio or audiand visual recording of the
(b) No party will be prejudiced by the order interrogationis not available, upon a request magahe defend

(c) A complete photographic or othezcord is made of any ntas provided in €72.10 (5)and unless the state asserts and the
exhibitsor evidence so released court finds that one of the following conditions applies or that
History: Sup. Ct. Orde59 Ws. 2d R1, R7 (1973); Sup. Ct. OrgéWis. 2d 585, goodcause exists for not providing an instruction, the court shall
784(1975);1975 c. 184422, 1979 c. 891981 c. 148s.1,2; 1983 a. 1654491985  instructthejury that it is the policy of this state to make an audio
2 2125% o8ra 31%225683; ;9195?53'7%-6%632; 359 1995 & 4561997 a. 3191999 or qudio and visual recording of a custodial interrogation of a per
Writing about sexual desires or activities was not itself prior “sexual conduct.” TﬁgnSUSpECted of Commlttln.g a felony and thfat the jury may
victim’s notes expressing sexual desires and fantasies were, therefore, admissierthe absence of an audio or audio and visual recording of the

Statev. Vonesh135 Ws. 2d 477401 N.w2d 170(Ct. App. 1986). interrogationin evaluating the evidence relating to the interroga
Erroneously admitted and false testimony of a victim that she wagia &trthe  tion and the statement in the case:

time of a disputed assault so pervasivefgeted the trial that the issue of consent was : .

notfully tried. State vPenigar139 Ws. 2d 569408 N.W2d 28(1987). 1. The person refused to respond ewoperate in the

Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of alinterrogationif an audioor audio and visual recording was made

i%ﬁgc%%bf 41‘230,{,‘?\‘;\'162"(;‘%%2,’(‘8{_'fgg‘_*%g’;{_‘e alleged assault. S@tdnd, o the interrogation so long as a law enforcemeiitefor agent
This section does not violate the separation of powers doctrine. Shttehell,  Of a law enfqrcement agency mad.e a contemporaneous ?‘UC“O or
144Wis. 2d 596424 N.W2d 698(1988). audio and visual recording or written record of the subgect’

In limited circumstances, expert testimony about the consistency of a sexgefysal.
assaulcomplainang behavior with victims of the same type of crime may e . .
for the purpose of helping the trier of fact understand the evidence to determine a fact 2. The statement was maitteresponse to a question asked as
in issue, as long as the expert does not give an opinion about the veracity of-the gart of the routine processing of the person.
plainant’sallegations. State ¥ensen]47 Ws. 2d 240256,432 N.W2d 913(1988). .
This section does not on its face violate the constitutional right to present evidence, 3+ The law enforcementfater oragent of a law enforcement

but may in particular circumstances violate that riglitetablish the right to present agencyconducting the interrogation good faith failed to make

otherwiseexcluded evidence, the defendamist make an @r of proof establishing i i i i i i
5 factors and the court must perform a balancing test. StBidizzano155 Ws. an audio or audio and visual recordlng of the interrogation

2d 633 456 N.W2d 325(1990). becausehe recording equipment did not function, thécef or
Summanyjudgment does not apply to cases brought under the criminal State. - agent inadvertently failetb operate the equipment propey,
v. Hyndman,170 Ws. 2d 198488 N.W2d 111 (Ct. App. 1992). without the officer’s or agens knowledge, the equipment mal

Section805.03 authorizing sanctions for failure to comply with court orders i i i
;._\\ppliclez)tg%o criminalactions. State.\Heyer174 Ws. 2d 164496 N.w2d 779(Ct. Iﬁ‘m(iltlo_lrlﬁdoz sttODDe? operatlgg. t | dnoti
pp. . . e statement was made spontaneously and not in response
Sub.(2) requires exclusion of testimony of a victipossible prior sexuabnduct tg g question by a law enforcemenficdr or agent of a law
althoughwhenthe alleged victim is an 8-year-old child, physical evidence of sexuté f a
contactmay create an unjust inference ttre sexual contact was by sexual assault: orcemenagency

In Interest of Michael R.BL75 Ws. 2d 713499 N.W2d 641(1993). 5. Exigent public safety circumstances existed that prevented

Thatthe complaining witness in a sexual assault case had previously consentem@making of an audio or audand visual recording or rendered
sexual intercourse has virtually no probative value regarding whether she consefjted

to sexual intercourse under the use or threat of violence. Shéemann179 Wis. emaking of such a recording infeasible.

Zdv?/iz 5318 Nt-VYZd 54(?- Agp- 19|?3)- 4 ranist about the véaimaive fo lie it did 6. The law enforcement fiéer conducting the interrogation
enthe state questioned an alleged rapist about the \éctimtive to lie it di - ; ;
notopen the door for admissiarf evidence of prior acts of consensual sex. State \(Pr the law enforcement fi¢er respon5|ble for observmg an
Jackson216 Ws. 2d 646575 N.W2d 475(1998),96-1618 Interrogationconducted by an ageot a law enforcement agency
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972.115 CRIMINAL TRIALS Updated 11-12Wis. Stats. 6

reasonablybelieved at the commencement of the interrogation *IT 1S ADJUDGED That the defendant is hereby committed
thatthe ofense forwhich the person was taken into custody or fdo the Wsconsin state prisons (county jail of .... county) for an
which the person was being investigated, was not a felony indeterminatgerm of not more than .....

(b) If a statement made by a defendant during a custodial*IT 1S ADJUDGED That the defendant is ordered to serve a
interrogationis admitted into evidenda a proceeding heard by bifurcatedsentence consisting of .... year(s) of confinement in
the court without a jury in a felony case and if an audio or audpsisonand .... months/years of extended supervision.
andyvisual recording of the interrogation is not available, the court *|T IS ADJUDGED That the defendaistplaced in the inten
may consider the absence of an auslicudio and visual record sive sanctions program subject to thienitations of section
ing of the interrogation in evaluating the evidence relating to t18¥3.032(3) of the Wsconsin Statutes and the followiegndk
interrogationand the statement unless the court determines thans:....
oneof the conditions under pgr) 1.to 6. applies. *|IT 1S ADJUDGED That the defendant is hereby committed

(4) Notwithstanding s€968.28t0 968.37 a defendand'lack to detention in (the defendasiplace of residence or place desig
of consent to having an audio or audio and visual recording mamdgedby judge) for a term of not more than ....
of a custodial interrogation does ndeaf theadmissibility in ev *IT 1S ADJUDGED That thelefendant is placed on lifetime
denceof an audio or audio and visual recording aftatement supervisionby the department of corrections under section
madeby the defendant during the interrogation. 939.6150f the Wsconsin Statutes.

(5) An audio or audio and visual recording a custodial ~ *T |S ADJUDGEDThat the defendant is ordered to pay a fine
interrogationshall not be open to public inspection undell8s31 of $.... (and the costs of this action).

to 19.39before one of the following occurs: _ *IT IS ADJUDGED That the defendant pay restitution to ....
(8) The person interrogated eonvicted or acquitted of an  «T |S ADJUDGED That the defendant is restricted indris
offensethat is a subject of the interrogation. heruse of computers as follows: ....
~ (b) All criminal investigations and prosecutions to which the *The .. at .... is designated as the Reception Center to which
'nL¢rVOQaggor; relezétes are concluded. the defendant shall be delivered by the sherif
istory: a. . . ..
Institu%linglnnocence Reform: Weconsins New Government Experimeritruse. *lT I,S ORDERED That th,e clerk dellvarduphcate O”gmal
2006 WLR 645. of this judgment to the shefrifvho shall forthwith executéhe
sameand deliver it to the warden.
972.12 Sequestration of jurors. The court may dire¢hat Dated this .... day of ...., .... (year)

thejurors sworn be kept together or be permitted to separate. B8 THE COURT ...
courtmay appoint an &ter of the court to keep the jurors togethebate of Ofense
andto prevent communication between the jurors and others. ~ ™~
History: 1987 a. 731991 a. 39 District Attorney ...,
Defense Attorney ....
972.13 Judgment. (1) A judgment of conviction shall be *Strike inapplicable paragraphs.

enteredupon a verdict of guilty byhe jury a finding of guilty by sTATE OF WISCONSIN
the court in cases where a jury is waived, or a plea of guilty or no

2) Exceptin cases where cB75is applicable, upon jad .
me(nt)of con\eiction the court shall procpeped undergmmﬂ?:a The State of Wconsin
courtmay adjourn the case from time to time for the purpose of VS.
pronouncingsentence. .... (Name of defendant)

(3) A judgment of conviction shall set forth thkea, the ver Onthe .... day of ...., .... (year), the district attorney appeared
dict or finding, the adjudication and sentence, and a finding asto the state and the defendant appeared in person and by .... the
the specific number of days for whickentence credit is to be defendant'sattorney
grantedunder s973.155 If the defendant is acquittgddgment UPONALL THE FILES, RECORDS ANDCPROCEEDINGS

shallbe entered accordingly ' _ IT IS ADJUDGED That the defendant has been found not

(4) Judgmentshall be in writing and signed by the judge oguilty by the verdict of the jury (by the court) and is therefore
clerk. ordereddischaged forthwith.

(5) A copy of the judgment shall constitute authority for the Dated this .... day of ...., .... (year)
sheriffto execute the sentence. BY THE COURT ...

(6) The following forms may be used for judgments: (7) The department shall prescribe and furnish forms to the
STATE OF WISCONSIN clerk of each county for use as judgments in cases where a defend
.... County antis placed on probation or committed to the custody of the
In ... Court departmenpursuant to ch€67to 979.

. History: 1975 c. 39199 1977 c. 353418 1979 c. 891983 a. 26,438 538 1987
The State of Wéconsin a.27, 1989 a. 311991 a. 391997 a. 250275, 283 1999 a. 32

VS Thetrial court can, om motion or on its own motion, modify a criminal sentence

) if the motion is made within 90 days after sentencing. The first judgment should be
.... (Name of defendant) amendednot vacated. Hayes State46 Ws. 2d 93175 N.W2d 625(1970).

A trial court must inform the defendant of the right to appeal. If it does not, the
UPONALL THE FILES, RECORDS AND PROCEEDINGS, defendantnay pursue a late appeal. Petersdbtate 54 Ws. 2d 370195 N.w2d

IT IS ADJUDGED That the defendant has been convictéd? (1972).

g i i i The court did not abuse its discretion in revoking probation, reinstating the prior
upon the defendars’ plea of guilty (not guilty and verdict of sentences, and sentencing on 5 subsequiemtses for a total cumulative sentence

guilty) (not guilty and a finding of guilty) (no contest) on the of 16 years when the defendant had a long regoddnterposed a frivolous defense
day of ...., .... (year), of the crime of .... in violation of s. ....; andthe later trials. Lange Btate54 Ws. 2d 569196 N.w2d 680(1972).
the court having asked the defendant whether the defendant h yesdoes not impose jarisdictional limit on the power of a court to review a
. .Stat 1. \&F Sh -M i Ci Courd, Wis. 2d

anythingto state why sentence should not be pronounced, ancRi® 167 Nwsd 11a72) — © o oo eneminee County Coarh Ws
sufficientgrounds to the contrary being shown or appearing to theollowing sentencing, the trial court must not only advise the defendantitive
court. to appeal but also advise the defendant and defense counsel of the obligation of

« . . . (gefensa:ounsel to continue representation pending a decision as to appeal and until
IT IS ADJUDGED That the defendant is guilty as convictedthercounsel is appointedvhitmore v State56 Wis. 2d 706203 N.W2d 56(1973).
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A trial judge has no power to validly sentence with a mental reservation thatdlea judgment of conviction dor any court to reverse or modify
might modify thesentence within 90 days if the defendant has profited from impria iudament of conviction
onment,and he cannot change iamposed sentence unless new factors are prese ) . g :
State vFoellmi,57 Ws. 2d 572205 N.W2d 144 History: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205, 1999 a. 32

A claim that the triatourt lacked jurisdiction to impose sentence because it failed A courts presentencing preparation and formulation of a tentative sentence does
to enter a judgment of conviction on the jsryerdict was not reviewable becausenotdeny a defendastright to allocution at sentencing. Stat&arnell, 153 Ws. 2d
it involved no jurisdictional question, and the construction of the statute was RB&th 450 N.W2d 524(Ct. App. 1989).
raisedby defendant in a motion for postconviction relief nor did the defendant goTheright, under sub. (2), af defendant to make a statement prior to sentencing
backto the trial court for relief as a baéis an appeal. SassState63 Wis. 2d 92  doesnot apply to an extension of a placement undeinteesive sanctions program.
216N.w.2d 22 Statev. Turner 200 Wis. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295
WhenWhitmoreinstructionsare given, the defendant must show that the failure Denialof the defendarg’right to speak atentencing is harmless error when a life
to move for a new trial constitutexh unintentional waiver of rights. ThieserBtate, sentencavithout parole is mandatonBtate vLindsey203 Ws. 2d 423554 N.W2d
86 Wis. 2d 562273 N.W2d 314(1979). 215(Ct. App. 1996)95-3392

Judgmenentered by a state court during fiendency of removal proceedings in. Thegood character of a victim killed as the result of a crime is relevant in sentenc
federalcourt was void.State vCegielski,124 Ws. 2d 13368 N.W2d 628(1985).  ing. State vGallion,2004 W1 42270 Ws. 2d 535678 N.W2d 197 01-0051

‘A courts refusal to poll jurors individuallwas reversible errorState v\Wojtale- ) ) . o
wicz, 127 Ws. 2d 344379 N.W2d 338(Ct. App. 1985). . 972.15 Presentence investigation. (1) After aconviction
Loy itien, Jgti%gn& ?/fv 5‘(’,”;‘3’?(“1%”8%”0” prerequisite o sentencing. S@em,  the court may order a presentence investigation, except that the

is. . .

Whenthe court allowed voir dire after polling the jury on its guilty verdict and:ourtmay orde_r ar! employee of the depa_rtmemxmduct apre
whenone jurots responses seriously undermined the previous vote of, ghity Sentenceénvestigation only after a conviction for a felony
jury’s verdict was no longer unanimous, requiring a new tB¢te vCartagenal 40 i :

Wis. 2d 59 409 N.W2d 386(Ct. App, 1987). (Im) Sex OFFENSESAGAINST MINORS. If a person is convicted

Thereis no error in noting dismissed cgas on a judgment of convictiostate  1OF @ felony that requires him or her to register und@d$.45and
v. Theriault,187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994). if the victim was under 18 years of age at the time of fleasd,

n ;i}ﬁgzvr\%a:n?%finggmﬁcrti%% inSE; ;;iea\l/\frﬂtgts'%%%gn V\tl); itgdpgg% égﬁ%ﬂ;‘aﬂfﬁimthe court may order the department to conduct a presentence
(Ct. App. 1996)95-3458 : : investigationreport to assess whettibe person is at risk for ceom

It was not fatal to a conviction under sub. (1) on a plea of no contest, tdafehd ~ Mitting another sex éénse, as defined in 301.45 (1d) (k)

antdid not personally state “I plead no contest” when the totality of the facts,-includ ; : : :

ing a signed guilty plea questionnaire and colloquy withjutige on the record, indi (2) Whena presentence investigation report has beeeived
catedan intent to plead no contest. StatBwrns,226 Ws. 2d 762594 N.W2d 799  the judge shall disclose the contents of the report tadtéfen
a?\?o%é?t?ti%usthorizes a clerk of cosrvfice to correct a clerical erram the sen dant's attorney and to the district attorney prior to sentencing.
tenceportion of a judgment of conviction. The circuit court, and not the slefice, Whenthe defendant isot represented by an attornthe contents

must determine the merits of a request for a change in the sentence portion of a weiall be disclosed to the defendant.

{,‘f,?ggg'ggi%i%sﬁ%gg 2lleged clerical er@itate vPrihoda 2000 Wi 123239 (2b) If the defendanis subject to being sentenced under s.

Undersub. (1) a judgment of convictionay not be entered if there is no guilty 973.01and he or she satisfies the criteria und@08.05 (3)(a)
verdict, guilty finding, or guilty or no contest plea. Sub. (1) does not mardidte 1 the person preparing the presentence investigation report shall
gglgfgvr}‘ig"megggw;%gvgggg’;ivﬁrv“v'gg E;'}‘é;g%?{%ga- Statllenberd, el dein the report a recommendation as to whether the defend

antshould be eligible to participate in the earned release program
972.14 Statements before sentencing. (1) In this see unders.302.05 (3)
tion: (2c) If the defendanis subject to being sentenced under s.
(ag) “Crime considered at sentencing” means any crime f8¢3.01andhe or she satisfies the criteria unde3(2.045 (2) (b)
which the defendant was convicted and aegd—-in crime, as and(c), the person preparing the presentence investigation report
definedin s.973.20 (1g) (h) shall include in the report a recommendatlont_@gvhethe( the
(b) “Victim” has the meaning specified ing50.02 (4) defendanshould be eligible for the challenge incarceration pro

(2) Before pronouncing sentence, the court shall ask fgam under s302.045

defendanthy sentence should not be pronounced upon him or (29) If the defendanis subject to being sentenced under s.
herand aIIowythe district attornegiefensepcounsel and é)efendaré%&ma“d a factor under 873.017is pertinent to the &énse, the
anopportunity to make a statement with respeerpmatter rele  P€rson preparing the presentence investigation report shall
vantto the sentence. In addition, if the defendant is under 21 yegfdudein the report any such factor . o

of age and if the court has not ordesepresentence investigation (2m) The person preparing the presenteriogestigation
unders.972.15 the court shall ask the defendant if he or she hegportshall make a reasonable attempt to corttaetvictim to
been adjudged delinquemnder ch48, 1993 stats., or cl938or determinethe economic, physical and psychologicéeetfof the
hashada similar adjudication in any other state in the 4 yeag§imeon the victim. The person preparing the report may ask any

immediatelyprecedinghe date the criminal complaint relating tc@ppropriateperson for information. This subsection does not pre
the present dense was issued. cludethe person who prepares the report from including any-infor

(2m) Beforepronouncing sentence, the court shall inquire gpationfor the court concerning the impact of a crime on the vic
the district attorney whethehe or she has complied with s.IM- )
971.095(2) and with sub(3) (b), whether any of the victims of a  (2s) If the defendant is under 21 years of age, the persen pre
crime considered at sentencirggjuesteadotice of the date, time paringthe presentence investigation report shtémpt to deter
andplace of the sentencing hearing and, if so, whethatigiiéct minewhether the defendant has beetjudged delinquent under
attorneyprovided to the victim notice of the date, time and pladd. 48, 1993 stats., or c®38or has had a similar adjudication in
of the sentencing hearing. any other state in the 4 years immediately preceding the date the
(3) (a) Before pronouncingentence, the court shall deterCriminal complaint relating to the presenteise was issueshd,
minewhether a victim of a crime considered at sentenaiagts 1| S0 Shall include that information in the report.
to make a statement to the court. If a victim wantsaie a state  (3) Thejudgemay conceal the identity of any person who pro
ment,the court shall allow theictim to make a statement in courtvided information in the presentence investigation report.
or to submit a written statement to be read in court. The court may(4) Exceptas provided in sulgdm), (4r), (5), or(6), after sen
allow any other person tmake or submit a statement under thigencingthe presentence investigation report shall be confidential
paragraph.Any statement under this paragraph must be relevamtdshall not be made available to any person except upon specific
to the sentence. authorizationof the court.

(b) After a conviction, if the district attorney knows of a victim (4m) Thedistrict attorneythe defendard’attorneyand,fol-
of a crime to be considered at sentencing, the district attorney shmlling a conviction for a felony in whichn assistant attorney
makea reasonable attempt to contact that person to inform himgemeralhas original jurisdiction, served at the request of a district
her of the right to make or providestatement under péa). Any attorneyunder s978.05 (8) (b)or served as a special prosecutor
failure to comply with this paragraph is not a ground for an appesiders.978.045 theassistant attorney general are entitled to have
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and keep acopy of the presentence investigation report. If thrrectit and if counsel approved the record without moving for its inclusiiram

defendants not represented by counsel, the defendant is entitR&" esrtf“(;refiftms's:i::g:;io’\lﬂ'r\t’gsgs‘i‘d7e7r(;?e762;uIt 387 U.S. 1juvenle adiu
to view the presentence investigation report but may not keep tionswhere juveniles were denied counsel, even testent of showing a pat

copy of the report. Except as provided i950.04 (1v) (p)a dis  ternof conduct. Stockwell.\State 59 Ws. 2d 21207 N.W2d 883(1973).
trict attorney the defendard’ attorney or an assistant attorney A presentence repoxpnsisting of information concerning the defendaper

i i ] sonality,social circumstances, and general pattern of behavior and a section entitled
generah/vho receives a copy of thleport shall keep it confiden “Agent’s Impressions” contained neither biased nor incompeteérial as such

tial. A defendant who views the contents of a presentence- invegortsare not limited to evidence that is admissible in court, and the defendant’
tigationreport shall keep the information in the repmhfider  report,although recommending imposition of a maximum term, contairaérial
tial both favorable and unfavorable as to defendaggheral pattern of behavioBtate

. L. 5 . . . . v.Jackson69 Wis. 2d 266230 N.W2d 832(1975).

(4r) Thevictim of thecrime is entitled to view all sentencing  consideratia by the tial court of a presentene repot prior to defendant pea d
recommendationsincluded in the presentence investigatiomguily, in violation d sub. (1), constitutel & most harmles eror, snce e el the sat-

i H i uteis cesignel o prevert — receip by the judge d prejudicid informatian while gill
report,including any recommendations under s{2) or (2c), consideringhe defendans guilt or innocene a presidirg over a jury trial — cannot

andany portion of thgoresentence investigation report that-Corkisein the ntex of a guilty plea, especialy when the tial court had dready assured
tains information pertaining to the victim that was obtained putself of the woluntarines d the dea and the factud bask for the aime. Rosad v.

suantto sub(2m). A victim who views any contents of a presenState.70 Wis. 2d 280, 234 Nw.2d & (1975).

; ; ; : Thesentencing judge does raeny due process by considering pending criminal
tenceinvestigation report may ndIEep a copy of any portion of chages in determining a sentence. The scope of judicial inquiry prior to sentencing

thereport and shall kegpe information he or she views confidenis discussed. Handel State 74 Ws. 2d 699247 N.W2d 71 (1976).
tial. Information gathered in the course of a presentence investigation may not be

(5) The department may use the presenteimestigation g%gejfghg,mgg';‘z'g‘}{“gg%y"“dfawa' of guilty plea. StateGrowell, 149 Ws. 2d

reportfor correctional programming, parole consideration or carepefendantsmppearing with or without counsel have a due process right to read the
and treatment of any person sentenced to imprisonment or thesentencivestigation report prior to sentencing. StatBkaf, 152 Ws. 2d 48
intensive sanctions program, placed on probation, released #f{N-W.2d 84(Ct. App. 1989).

e h defendant challenging a sentencedae process grounds based upon failure to
paroleor extended supervision or committed to the departmerg eivea copy of the presentence investigation report is entitled to a hearing only

underch. 51 or 971 or any other person in the custody of th@pona showing that the court had a blanket policy of desfigiccess and that the
department)r for research purposes. The department may madodicy was specifically applied to defendant, or that before sentencing the defendant

; H _ ersonallysought access and was denied it. Stakores,158 Ws. 2d 636462
the report available to othexgencies or persons to use for p”'ﬁj.w.zdsgg(cn App. 1990).

poseselated to correctional programming, par0|e C0n5|derat_|0nA public defender appointed as postconviction counsel is entitled to the-presen
careand treatment, or researchny use of the report under thistenceinvestigation report under s. 967.06. Access may not be restricted under sub.
subsectioris subject to the following conditions: (4). Oliver v Goulee 179 Wis. 2d 376507 N.W2d 145(Ct. App. 1993).
. . Ithough sub.(2s) requires a presentence report to include juvenile adjudications
(a) Ifareportis used, or made available to use f(?r resefareh RHZtare less than 3 years old, it does not prohibit the inclusion and consideration of
posesand the research involves personal contact with subjects, dhiedicationghat are older State vCrowe, 189 Wis. 2d 72525 N.W2d 291(Ct.
departmentagency or person conducting the research may usérg. 1994).

; : ; i iact’ Sub.(5) does not provide a defendant with a means to obtain his or her presentence
SUb]ec.tonly with the wr_ltten consent of the SUbJeCt or the SLjls]em?eport. Access is provideby subs. (2) and (4). State ex rel. Hillimmerman196
authorizedrepresentative. Wis. 2d 419538 N.W2d 608(Ct. App. 1995)94-1861

(b) The department or the agency or person to whom the repoft marital relationship between a caserosecutor and the presentence report

. . . . - writer was suficient to drawthe objectivity of the report into question. It was error
is made availablshall not disclose the name or any other identifyyoi o strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(CL App.

ing characteristics of the subject, except for disclosure to appre9z),96-1712
priate staf membersor employees of the department, agency or The useof presentence reports from the underlying criminal proceeding in a ch.

; ?«Qﬁ) sex ofender commitment is not allowed under the £6pprovision for use of
pgrsonas necessa.ry for'purposes related to correctional pregr ereports for care and treatment, but allowing the stggsychologist to use, and
ming, parole consideration, care and treatment, or research. jjiowing the ch. 980 jury to heahe reports is within the coustiiscretion under sub.

(6) The presentence investigation report and any informatidf. State vZanelli,212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159

: f i aving disputed relevant portions of the presentence investigation at the sentenc
containedn it or upon which it is based may be used by any of tri}é-{hearing, it was trial counselduty to see that the disputes were fully resolved by

_f0||0W_ing persons ir_l any eva_|Uati0n, examination, refeh@lr  aproper hearing. Failure to do so constitutedfémgitve assistance @bunsel. State

ing, trial, postcommitment relief proceeding, appeal, or other pro Anderson222 Ws. 2d 403588 N.W2d 75(Ct. App. 1998)97-3070

ceedingunder ch980. A mental health professional who conducted a psychological assessment of a
defendantonvicted of sexual assault, which was incorporatezithe presentence

(@) The department of corrections. if?ves}igatiorredport %?dfadmigted ri]ntc;] ec\ilidenceda;]the_ s_ent_en(r:]ing heb_a'dg_xfyqon g
. ict of interest due tthe fact that she had treated the victim in the case justifying mol
(b) The department of health services. ification of the defendarg’sentence. StateStaford, 2003 WI App 138265 Wis.

(c) The person who is the subject of the presentienestiga 2dT8é3_6 667{N.W2d|_37002|—(t)544t dered . vestigati < and
; ; is section applies only toourt-ordered presentence investigation reports an
tion report, his or her attornegr an agent or employethe attor does notefer to memorandum submitted by a defendant at sentencing nor prevent
ney. the use of the memorandum submitted at one trial at a subsequer8tatalvGreve,
i @%WI 69, 272 Wis. 2d 444681 N.w2d 479 02-2332
£ (}?) The attorney representing the state or an agent or empl nderGreve defense counsslfailure to object tdhe testimony of the court—
of the attorney orderedpresentencévestigator constituted deficient performance, but failure to

(e) A licensed physician, licensed psychologist, or other-megpiectto the testimony of the defense presentence investigator did not. . State v

: H i . R.R.2004 WI App 168276 Ws. 2d 447688 N.w2d 1, 02-1771
tal health prpfesgonal who is éxamining the SUbJeCt of the presg‘lﬁorthe limited purposes of determining the procedure for accessing the-presen
tenceinvestigation report. tenceinvestigatiorreport under sub. (4m), a defendant in a no-merit appeal is in the
(N The court and, if applicable, the jury hearing the case. SEREIE o0 & e ot e B e e o . Subject 0 e 1equrement
5 ngtory:l 1983 a. %02119871.3. 227227; 199% a. 3919934a.4?§319797 % 731182111 that the defendant keep the information in the report confidential and the circuit
05,283 1999 a. 322001 a. 1092003 a. 332005 a. 31, 434, 2007 a. 26.9 court'sprerogative to redact identifying information of persons who provided-infor

(6) (a} 2007 a. 8097, 2011 a. 2732013 a. 108338 362 mationfor the report. State Parent2006 WI 132298 Wis. 2d 63725 N.W2d 91
The defendant was not denied due process because the trial judge refused to 9?3%661 port ? 2 ’ 3 ’ °

a psychiatric examination and have a psychiatric evaluation included jmeken In a no-merit appeal, as the attorney general is often thesstatetessor to the

tencereport. Hanson.\State48 Ws. 2d 203179 N.W2d 909(1970). district attorney for purposes of this section, the attorney geserfite after sen

Itis not error forthe court to fail to order a presentence investigation, especialigncingmust make its request to obtaiwopy of the presentence investigation report
whenthe record contains much information as to the deferedbatkground and andto disclose its contents in the statefief with the circuit court. State Rarent,
criminalrecord. State.\8chilz,50 Wis. 2d 395184 N.W2d 134(1971). 2006WI 132, 298 Ws. 2d 63725 N.W2d 915 05-0661

Section48.78 does not prevenfualge from examining DHSS records. Restrictive  Suchockidoes not extend to a situation in which the probation agent who prepared
rulesof evidence do not apply to sentencing procedures. Hamritate52 Ws.  the PSI was married to another probation agent, and thexgeots together were
2d 118, 187 N.W2d 792(1971). responsiblefor his supervision. Suchockiwas based on the conflict of interest

Refusalto accept a recommendation of probation does not amount to an abusketiveerthe prosecutoas an agent of the state and the adversary of the defendant,
discretionif the evidence justifiea severe sentence. StatBwgher53 Ws. 2d 452  andthe presentence investigatatho must serve as the neutral agent of an indepen
192N.W.2d 869(1972). dentjudiciary. When both the author of the PSI and his or her spouse are probation

If a presentence report is used by tifi@ court, it must be part of the record. Its agentswith joint responsibility for supervision, there is no inherent conflict of inter
absencés not error if the defendant and counsel saw the report and had a chan@stoState vThexton, 2007 WI App 1, 298 Ws. 2d 263727 N.W2d 560 05-3109
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9 Updated 11-12Wis. Stats. CRIMINAL TRIALS 972.15

Theright to consultation with counsel befoaepresentence interview does not
includea right to be apprised of all lines giiestioning before the interview occurs.
Statev. Thexton,2007 WI App 1, 298 Ws. 2d 263727 N.W2d 560 05-3109

In a merit appeal, parties who are entitled “to have and keep a copy” of a-presen
tenceinvestigation report (PSnder sub. (4m) need not ask any ceysérmission
to reference the PSI in an appellate brief. Parties may reference information from the
PSlthat does not reveal confidential information and that is relevant to the appeal.
In the Matter of State.WMichael B. Buchanar£013 WI 31 346 Ws. 2d 735828
N.W.2d 847, 12-0544

Courtsdo not have either express or implied statutory authority to order the
destructionof presentence investigation reports. T$estion, the administrative
code,and Supreme Court Rules on record retention implicate principles of preserva
tion and confidentialitynot destruction. State Melton,2013 WI 65 349 Wis. 2d
48,834 N.W2d 34511-1770

Insuring the accuracy of the presentence investigation report ikVteeonsin
correctionalsystem. 1986 WLR 613.
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